
1

2 iii

• B. The Rigb!s of the Parjies With,,~~s~ Tennination.

3

4

5

61
I

7

10

The Agreement specifically provides, at paragraph 8D, that either party can

tenninate it without cause at any time. upon 30 days written notice:

"Either party may termi11t1te the Agreement without cause upon

at le3St thirty (30) days prior written notice to the other party

specify ing !.he exact date and time of such tennination. ,.

11
~ The Agreement also specifically provides, at paragraph 9, that if tile

IU ~ i 8 12

i ~ ~ g~ ~ 13 1' Agreement is termlna.t~d. M1<.O will be entitled ~o continued t31iffed transport services, but
cn~3IiO:
qsllllll:r:l4.-

.J £=~ ~ ~ 14 on different 900 lines.
~oi:u~ .
NUIII- ' ..

a l ~ ; e: s 15Z .. ~>.J% •
o(·o~~ece 0 ,-'

IL :: C~ 16
Ul C. Ihe Hi.S10ry of MRO~sJ3a1}krogt.!iY Case and th~ Filio!-of This Action.q

17

18

19
MRO tiled its bankruptcy (ase \)r1 November 25. 1992. Subsequently, MRO

20 Itook no actiol\ to 'Mk either assumpt,on or rejection of the Agreemel\t in accordance with the

21 I provisions of Bankruptcy Code §365,3.' In the absence of either assumption or rejection of

22 the Agreemenr, AT&T was obliged by the automatic stay of bankruptcy to continue

23 pcrfonn.i.ng under the unas5umcd contract MRO used this involuntary relationship as a basis

24

'J! Bankruptcy Code §365 provides that an executory contract may either be
26 asswned or rejected by the ba.nkruptcy estate. If the executory contract is rejected by the
27 bankruptcy estate, then the estate has no liability under or in connection will:). the contract.

In contrast, jf the contract is assumed by the estate, then it becomes fully b.lnding on the
28 estate, which rhereafter enjoys all the rights and is subject to aU t..~e burdens and

responsibilities of the contract.

-8-



I,

1 :~ for generating numerous claims against AT&T. April 26, 1993, MRO filed this action
I

2 against AT&T and asserted eight cla ims for relief, all of which arose out of the relationship

3
under the Agreement.

1 .
!

5

6
Later, in or about November 1984, all of MRO's stock was acquired by a

7 i company known as Bellatrix International, which is owned and controlled by DavidKalm"

8 Mr. lUhn also owns d company kno\lrTI as t\.-tC Products, Inc., which is in bankruptcy in Los

9 Angeles. a.nd which has filed severallawl;uits against AT&T. including an action currently

10 i
pending in tbe Los Angeles District CouP. Mr .. Kahn acquire.d ?-tIRO for the transparent

11
~ 'I purpose of expanding his already·existiog M~ Products litigation against AT&T. Indeed, in

LIJ 0 ~ 0 12

~ 3 ~ g~ ~ 13 IFebruary 1995, foUowing Bellatrix' acquisjti.on of ~;,ffiO, MRO sought and obtained an order
lJ)~~~O~
.,~1Il ... -
.J ~ ~ ~ ~ ~ 14 authorizing it to me flll amended complaL'1t in this acticn. In contrast to MRO's original
UlOi" U ­
N"'ol~IIi'W

~ ~ j ~ ~ glS I simple complaint, the Amended Complaint, '.vhich mirrors the Me Products complaint h1 Los
<cg~":;
n: I" %d
\.l.. lQ ~.- 16 Angeles District Court, asserted rwenry-eight claims for relief.

..I

17

Ultimately . AT&T fIled 3. motion requesting the court to establish a deadline

20 for MRO to formally assume or reject t.he Agreement. MRO opposed the motion, arguing

21 that AT&T would, upon assumption, exc;rclse its termination rights. The COUtt granted

22 I AT&T's motion. and established a deadline of November 28, 1994.

23

24

2S

26

Thereafter, MRO filed :t :110tion to asswne the ~Agreement, which was heard

on February 3. 1995. In connection \\llt.h its motion, MRO requested that the Court impose

various pfconditions 11 upon AT&T, indud ing a requirement that AT&T first -obtain court
27

28 approval prior to exerCiS111g its tcnnination rights under the Agreement. The c.ourt denied

- 9-



Thereafter, in April 1995 , AT&T filed a motion for relief from the automatic

I

11 MRO's request to impose 'conditions" upon me assumption of the Agreement, and only
I

2 authorized MRO to a.~s\]me the contrdct as written.
3

,

41
51
6 stay, by which it requested that the, bankruptcy court vacate the automatic stay of BanknlptCY

7 ' Code §362 in its entirety as to AT&T so that AT&T could enforce any and all of itS

8\ contractual or legal rights :ll\d remedies \lllder the Agreement and/or the Tariff andlor othe;

9 1 applicable state or federal laws. T\-fRO opposed AT&T's motion, again arguing that the

10 1
11 II bankruptcy <oul1 should not gram relief frnm the automatic StAy because AT&T would likely

~ . exercise its rights ~o tennim.te the Agr~emcnt AT&T's motion was granted at a hearing
1IJ (} go 12 I.r 0

~ §§gi : 13 conducted On l'..fay 16, 1995. with tbe prc\i<so that rel1ef from the automatic stay ',J.iQuld nOl
Cll~5':O~
1iS1E1lI:I;!!:'"
.... ~ ~ i ~ ~ 14 I be effective until 10 days after entry of the Court's order. However, an order was not
l1Io'""u~
NU;~'W

~ ! ~ ~ ~ ~ .:i.S I entered until June 30, 1995 Theref,x,~, \T&T has only been authorized to exercise its
~~g~~;

Il. B: ~ ~ 16 rights and remedies, including its tennination remedies, sincC' July 10, 1995.
.J

17

18

19 !
20

21

22

23

24
Injunction.

25

26

IV

MRO IS NOT ENTITLED TO AN ORDER RESTRAlNlNG

AT&T FROM TERMINATING ITS CONTRACTUAL

RELATIONSHIP WI111 MRO.

A. MRQ Has NQ~Req,uested.and k..Not Entitled to a Preliminary

Nowhere L.i MRO's motion does MRO request that the court issue an

27 injunction precluding AT&T from exercising its contractua.l right to terminate the Billing

28 Services Agreement. However, following service of its Motion on AT&T,'MRO orally

-10-



1 requested such relief at the hearing on the temporary restraining order I and later served an

2 Amended Notice of Motion which stated that MRO was seeking such additional relief.

3
. ~.tRO's ;rnovil'1g papers do not request L~at relief, and AT&T will object to any effort by

4 1

MRO to belatedly "supplement lt its papers in that regard.
S

6

7 Notwithstanding the foregoing, it is clear that when the standards for the

8 isSUance I)f a pn~liminary injunction (discussed in Section VA. below) are applied to the

9 facts of this case) MRO is not emitled to 3.11 order restraining AT&T from exercising its right

10
I to terminate the Billing Ser'llces Agreement and billing servkes under it. First, MRO has

11
3 nor sUbmiuedmy evidence l.kmOllstnrixlg rh::lt it would sllffer any irreparable hann. 1iLthe

l..I ago 12
a; 0

~ ~ ~ 8i ~ 13 ' contrary. in its movil1~n:lgI~k1P~ concedes r1teu it99~$nQ1J~g!lJ..r~ AT&T's billing
cn~~~o:

~ ~ ~ ~ ~ E14 I~t!'i9:~.LtQ.3_~lJV!Y~ [MOlion, page 20, lines 9-10] Additionally, as explained in detail
\IJOi::: U -
N U ... ... I
g~ j ~ ~ ~ 15 i below, l\'IRO has .not shown any Iikeli.110(Jd 1}j;]J it will pre .... ail with respect to its arguments

~ < ~. ~ ~ 16\ that AT&T is required '0 provide billing services under the Federal Communications Act.

17
1I Further, MRO has submitted no evidence showing that the balance of potential harm tips in

18
1. its favor. Therefore, under either the rradidonal or th(~ "alternative" injunction standards,

19

20 I rvmo is not entjtled to a preliminary injunction.

21 !
22

23

24

B. The Billinz_Serrifes Agreement is NotSubjecr [0 the I:m1.$..diction of

Title II Slf the Feqe:ral Communications Act.

25

26
In its moving papers, MRO argues that AT&T is required under Title II of the

Federal Communications Act (the ~FCA") to continue providing the contractually-based
27

28 billina services called for under the Agreement in perpetuitj. notwith~tanding the fact that the

-11-



j

1 IAgreement specifically grants both patties tlle right to tenninate the Agreement without cause

2\1 upon 30 days written notice. I\<1RO's ~~rglllnents are totally unsupported by applicable law:.

:IAT&T's provision of !liliing services under the Agreement is exclusively a matter of

contract, and is simply not within the judsdictjou of the FCA.
5

6

7 1 The FCA (Title 47 of the United States Code) is comprised of three titles.

8 Title It consisting of SCCl:.()GS 151·155. :;d, kidl L;'JI'.~ g.:;.naal provisions of the Act. Title II,

9 consisting of sections 201·222, gives the FCC authority over common carrier interstate or

10

I
foreign Cnmn)Ufllcatiol1 by wile ()r ndic..Th,; fCC has thl: power under Title II of the FCA

11 _
g I to adjudge the lawP.jJness of proposed COU'aKi!l carrier charges, class iflc.ations , regulations,

W Q g ~ 12
a: " (S
~ ~ ~ ~ ~: 13 ' and practices, and if it finds them unla',I,IfLt to prescribe just and reasonable on.es. Title III
... ~:lSll:OIll
WI c 0 \I. l&

dJAdl2:~;;\ • ~
..J ~ ~ ~ ~ - 14 provldes lor tbe regukHion of broadcasting
UJOi~u~
NI.l~~';~
Q ~ - ... bl 0 15
:Z..J~~~%
o("o~f4:;
D: 0 z.l
Il.. :l 0( ~ 16

8 In its moving papers, MRO argues thar AT,:".:T is requir.ed under Title IT of the
oJ

17
FCA to continue providing the.um"egulate,1 cOfllractuallyabased billing services called for

18
under the Agreement. MRO makes ~;pecj.f!c rdeience to section 202(a) of the FCA, which

19

20 states the following:

21

22 I

23

24

25

26

27

28

HIt shall be unlawful for any common carrier to make any unjust

or unreasonable discrimination in charges, practices,

classifications, regulations facilities, or service.s for or in

connection with like c.omrpuI1ication service, directly or

indirectly . . . ."

-12-
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1

'~ ,,,"'

MRO argues that AT&T's prospective tennination of billing services under

2 the Agn:l.;rccLt ~;;'"" "l11)j1.\st cr ume:dSonab!e discrimiD4.tion" prohibited under section 202(~),

3 IHowever, MRO's intell:.retation is cor.t:-ary to established law.
4:

5

6 As a threshold matter, Title II and the provisions contained therein apply

7 exclusively to nwrnmcu carrier services". It is established that the billing services provided

8 bf-companies such as AT&T to 900 Dumber pay-per~all business such as MRO are not

9 .common carrier services subject to the juri';dictiol1 of Title IT of r.he FCA. In In the Matter

10
of AudiQJ:Qmmg.l'lications.. Jpc, Petition fQ( ~ ..D..ec1aratorL.R.uliTlk..~-,-, 8 FCC Red 8697

11
~ (1993), the FCC :~:;sued a ruling Or1 thIS specific issue. For the court's convenience, a copy

w ~ go 12
a:: ~",<g
~ ~ ~ g i ~ 13 of this mling is attached hereto.
lh~~~~~
.~llIx~"
..d ~ i ~ - 14
IlJO-wu~
,." u ; ~ • OJ
oJ..lZlllZ

~ ~ i ~ allS In the budioCommunicarions matter, tile FCC was asked to determine
til: 8 11l

""11. III Z;;l
'" <,. 16 h th l" • or 1 d·' d " 'd' 900 b bOll' . . ts 171 weer ,'prm' e erne la s eelmo to cease prov! 109 num er ! mg semces Vl0 .red

I
Title I1 of the FCA. hi. mling, tIlat there ''va5 no violation~ the FCC reaffirmed that the

18

"

applic:ability of Title 11 depended upon \I,'heth\~r or not Sprint's billing services were being
1:3 '

20 offered as a common carrier service The FCC ruled that the billing services provided by

21 interexchfulge Canifl$ such as Sprint <-and AT&T) are not cornman calTier services and are

22 therefore not subject to the juri&diction (.1' Title II of the FCA.

23

24

25

26

Prior to the issuance of the .AudiQ Communka~io..Q§ decision, the FCC had

made a similar ruling in Ar&T 900 Di;-11·It .s_~rvice§. and Third P:J.nY Billing and CQllection

Services, FCC Red No.9, 3429 (1989). That decision involved tJ1e question of whether or
27

28 not the billing services provided by AT&T in '.:;onnection with its dial-it 900 services were

-13-
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1 common carrier services subject to the jurisdiction of Title II of the FCA.~I ,In the Dial:.It

2 matter. as in Audio Communications, the FCC ruled that AT&T's billing services did not.
3

constitute an interstate common carrier commun!catioDS service subject to Title 11 of the

FeA, noting that tithe pfOvision of such serJices is subject to competition or the likelihood of
5

6 I competition.·t
l~, at paragraph 33.

7

8 In the Audio Conupunicatiom d~cision, the FCC determined that the billing

9 services provided in COn.:ltction with 900-nulDber pay-pee-call businesses was susceptible to

10
even greater competition th.an the FCC had found in the ilial-It case, st.1ting the following:

11

17 I
18\
19

1
20 .

21

22

23

"Under these circuIDstaJ1ces, we conclude that the billing and

collection services provided by IXC's [lnterexchange Carriers]

for IP's [Information Providers] is subject 1.0 even mere

competition than the billing :md collection services provided by

LEe's [Lc<:al Exchange Companies] In the Detariffmg Order

and hy AT&T in L~e AT&T DhkJ! Order and thus there is even

less reason to treat it as common carriage." Id. at paragraph

22,

In its moving papers, MRO do~s not make any reference to the Audio

24
Communications decision, and urges the court to disregard the Dial-It decision. In that

25

26

27 ~I AT&T's dial-it 900 service is a telecommunications service w:hich permits
simultaneous calling by a large number of callers nationwide to a single tel~phone number,

28 and is often used by entrepreneurs for various mass marketing, infoImational and
promotional services suc.h as preference polling and current news or sports results.

14-



1 : regard, MRO asserts that L~e WaHt decision is of no relevance because in' that case there
I

: Iwas no allega! ion thaI AT&T's billing services were 'ti<d' 10 its tariffed transport services,

i as alleged in this case. MRO cites to the Ninth Circuit's decisi9u in peoI1I~toCC.%1if..Q.mia v.

4 I"fCC, 905 F 2d 1117 (9th Cir. 1990) and National Association,..Qf-.Re~..J,Lti!tty Corrun.
... I

::>1

61 C'NARUC") v. FCC, 880 F.2d 422 (DC Cir 1989), arguing that it does not matter whether

7 I AT&T's billing services are of a "coC1.ffi(·n carrier services" nature or not, because FCA

8 I section 202(a) rrohibits unreasonabl~ discrimination against "practices ... in connection

9 i with like communi'ation. "
10

11 I However, MRO's arg1lo«rt was specifically addressed and rejected by the

. FCC in the Audio Communications decision:i .. _., _....-.

~ ACI also argues t.hat Title IT would apply here even if billing

and collection is not a common carrier service, because section

17

I

:: I
I

20 I

2 ~ I
..l. I

22

23

24

2S

26

27

28

202(3)'S prohibi!lon again:~.( unrfasonable discriminat.ion applies

to 'practices ... in cOf'i.neuicn with like communication. II ACI

states that this provision sboulJ be read to apply to incidental

comrnuniC3tions services th,;[t ;H'~ bundled with common carrier

services eveL if the 1nc'!dental s:eIvices a.re not themselves,

common carrier services ACI claims th..:lt California v. FCC,

905 F.2d 1217 (9th ei.r. 1990) and Ii.AEUC v. FCC, 880 F,2d

422 (DC Cir. 1989) both support its position that section 202(a)

does not require the incidental services to be common carrier.'

services. We disagree. While the decisions cited by ACI deal

-15-



1 with section 2(b)(l) [152(b)(1)l of the Communications Act,

2 which uses language very similar to section 202(a) , the
3

legislative history and related context of 2(b)(1) are very

4

5
different and inapposite to section 202(a). As the Ninth Circuit

noted, '[slection Il(b)(l) [47 U S.C. §152(b)(1) is phrased in

n. 35. Section 202(a) doe~ not have ::1 simihrly broad sweep.

1.4. at paragraph 2, n. 18.

The same issue was comid::r~d by the T~nth Circuit inMic~LCommunjcaJ~
11

~o
W II go 12

It 0

~ ~ §8~ ~ 13 v. S.l2nnt Telemedi~, 1 F.3d 1031 (lOt.h C';r 1993), which is cited by ~"lRO in its moving
III I- :l ~ ~ : II
~ i; ~ ~ §' 14 papers In that C,lse, an inform31ion provider, Mica!, orgued that 900 sen/ice had always
IIJ O !::lu!!
N U

"'" -III

~ ; i ~ 3¥15 been offered and provided as a bundle p:1ckage of transmission service plus billing and
«o~~~

E ~ ~ ~ 16
III collection by rhe cormnon carrier, :lnd thl.1( therefore billing and collection s;::rvices wereo
~

17
clearly "in connection with n a COiD1Iluruc,Hlons service under the FCA. Like ~1RO, Mical

18
cited the California v. FCJ: :md the HtJ<.T"jC. v. PC.\: deci~ions in support of its argument.

19

Like the FCC, the Tenth Circuit rejected that argument:
20

21

22 Sprint argues that the few ,:ases upon which MicaJ relies in

23 suppOrt of it'5 argument are distinguishable. We agree. Both

24
[California v. FCCl and [NARUC v. FCC] involved tile scope

25

26
of 47 U.S.C. section 152(b)(1) of Title I of the Communications

27
Act, not Title II, 47 U.S.C §§ 201-202, In particular, both

.1

28 involved the issue of whether the FCC could preempt state

-16-



11
I

II!

(

i;
"

:1
I

5

6

71
81
9

10

11

17

18

19

20

regulation of aparticular intrastat~ service where it had held that

im~rstat~ provision of the service was beyond the scope of Title

II of the Act. . .. A5 acknowledged by the cour1)n California

V, FCCt '[s]ection 2(b)(1) is phrased in broad tenns that sweep

beyond Title II.' The part1Gular stattltory language cannot be

read out of context within that broadly worded provision. The

identity of language between secrlon 152(b)(1) and section

202(a) does not necessarily mean that the scope of each should

be identical.

Finally. none of these cases resolve the precise issue here --

whether Sprints' billing and colkction for its 900 area code

customers is a service in connection with a communications

service under section 202, Id, at 1036, 1037, n. 3. (Emphasis

in originaJ.)

'Therefore, in the final analysis, MRO's attempt to argue that the contracrual

21 billing services provided by AT&T uuder the:: Agreement are somehow "common carrier

22 services" subject to the jurisdiction of the FCA is simply wrong, and there is no basis for

23

24

25

26

2'7

28

rvrRO's argument that AT&T is requireJ to conti.nue providing billing services in perperuit)' t

notwithstanding the clear language of me tennination provisio~ns under the Agreement.



1 v
2 MRO IS NOT ENTITLED TO AN ORDER REQUIRlNG

3
AT&T TO CONTINUE PROVlDlNG TRANSPORT

4

5

6

7 A. Injunction Standards.

8

9
The standards and criteria to be evaluated by the Court in considering whether

10

IntynationaI Jensen_Y.}t1etrosoynd USA,t F 3d 819 (9th Cir. 1993).

11 Ito grant a preliminary injunction are well-established in the Ninth Circuit. Traditionally I a

Ipreliminary injunction may be issued if the Co:.!rt detemlines: (1) that the moving party will
c;

Z
LoJ Q i 8 12a:: It:

~ ~ ~ g~~. 1" Isuffer irreparable injury jf relief is denied; (2) the moving party will probably prevail on the
-:! .... ll:1/I ~

lJ)~o~OIll

a.I~a1:J:~;; . '. •. •
.J ~! ~ ~ N 14 mems of the acuon, (3) the balance of p()f{;nt1:~1 hann favors the movmg pany; and,
1II0~:u-... u ......
... ~ .. I: III z

~ :s i ~ df 15 depending 011 the nature of the c;~sc, (4) the public interest favors granting relief.
<-<°lll" ..
" 0 %.1
\.I. ~ «;! 16

D1
o
.I

17

18
The Ninth Circuit has also ~dopted an II alternative standard" under which the

19

20 Imoving party may meet its burden by demon'traling either: (I) a combination of probable

21 . success on the merits and the possibility of irreparable injury if relief is not granted; or

22 (2) the existence of serious questions goi:lg to the merits and that the balance of hardships

23 tips sharply in its favor. It has been held that the alterative standards "arc not separate tests

24

25

26

but the outer reaches of a single continuum." See ~egenls or.the University of California v.

American Broadcasting Comp~niej., 747 F,2d 511,515 (9th eir. 1984); International Jensen.

27 supra at 822.

28

-18-



1:
I

2

• B. MRO has, not Demonstrated Any Irre~Jable Harm.

3
The only "evidence" that MRO has submitted on t?e issue of irreparable harm

4
I' is the self-.serving, argumentative, and otherwise inadmissible testimony of MRO's principal,

51 .

6 !David KahnY Apat1 from Mr. Kahn's incompetent testimony, nothing has been presented to

? the court \vhlch establishes that MRO will suffer any damage at all, let alone irreparable

8 damage.

would c,ause imrnediate cessation nf men" than $130,000 per month in. gross revenue. This

17
1

1

clearly indicates that MRO's s~ppoS<;,"d damage) would be ascertainable and compensable in
18

r money dam:tges In a case of much r('.Il)r;~ pc\(,:ntbJly significant damages and hann, the
19

9

:: II Even if it is ",~sumed for the sake of "gument that MRO would suffer dama&<

~ I'" as a result of tl1e reassignment of 900 ll'Jmbe-rs, and further assuming that AT&T"were liable
III ~ ig 12
~ .. « 0 •
~ ~ ; g ~ ~ 13 to MRO for any ~;uch damage, there tS nNhmg Llat points to MRO's supposed damages as
tn~~~o~
1/S31D%~n-
oJ ~ ~ ~ « - 14 being "irreparable".21 To tlJe conr.mry, II is dear that any damage that MRO might suffer
WO!~u!!
""~~~ui~
~ j ~ ~ di 15 would be fully compensable in mcney MRO states that if its business were "destroyed" it
~cg~~~
1.1. ~ ~ ~ 16

~,

o
1

20 Ninth Cire.ult expressly stated that lost revenues do not constitute cause for the issuallce of a

Virtually everj line of ML Kahn's affidavit is objectionable and inadmissible
23 in evidence. Accordingly I AT&T has pr~pared comprehensive Evidentiary Objections to

I
Mr. Kahn's affidavit, and requests that the COUrt rule onwie Evidentiary Objections at or

24 prior to the hearing on MRO's Motion.

2.5 §/ In its moving papers, MItO states that courts h3.ve "uniformly held" that
customer lists are unique property for which mOI1ey damages are not an adequate remedy.

26 However, MRO does not cite. to any case authority in that regard, and makes reference only
27 to an article in American Jurisprudence and a paragraph in the Restatement-of Torts. Those

references ilre totally inapplicable ill this .:ase, since they deal only with situations in which
28 injunctions may be issued to preclude a former employee of a business from stealing theIbusiness's socret customer list, which Is cloaked with various trade secret privileges.

-19-
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1 preliminary injunction. In Los Angeles M~mor@LCill~~um Conun'n v. NFL, 634 F.2d

2 1197, 1202 (9th Cit. 1980), the Ninth Circuit reversed the district court because it had
3

proceeded upon the erron~ou:~ legal premise that the threatened injury of lost income could
4 .

! support tht~ issuance of a preliminary injunction. In reversing the 'district court, the Ninth
51 .

I
611 Circuit cited t~ the. Supreme Court case of SatDV.lQDJI. Mutro', 41.5 U.S. 61, 94 S.C,. 937,

7 i 951 (1914), wnerem tile Supreme Comt held that loss of mcome did not constItute ..

8 irreparable injury:

9 1

10
"The key word in this consideration is irreparabl~. Mere

possibiHt'j that adequate ccmpensiHory or other corrective relief

injuries, bowever substantial, in terms of money, time and

litigation, weighs heavily against a claim o[ irreparable hann."

are not enough. The

will be ava;lable at a 12(er date, in the ordinary course of

energy necessarily expended

17
S~mnSQn v. Mum)'. 415 US at 90, 94 S.Cr. at 952.

MRO Has Not DeUJQEstratcd That it Will proba...bly Prev~il Q!l.1JJ!1

21 Meritsin this Acti01]

22

1.

25

26
MRO argues that AT&T i$ prohibited under the provisions of the FCA from

assigning new 900 numbers to MRO following the termination of billing services. In making
27 ~

28 that argument, MRO asks the court to disregard and ignore the clear provisions of the Tariff,

-20-



1 as well as MRO's specific promise and agreement under the Billing Services Agreement.

2 Basically, ~1RO argues that it is "unjust l1 and "unrearonabte" for AT&T to exercise its ri~hts

3
I pursuant to the contrac.t of the parties to assign new 900 numbers, arguing tm.! MRO's prior
41:

agreement ill mat regard is unenforcenble, and that the provisions of tJle Tariff which
5

6 preclude any ownership interest in 900 numb'-;fs is simi1<lfly of no force or effect. However,

7 MRO does not provide any persuasive dUlhority to support its position, which is grounded

8 upon the theory t.hat MRO holds some sort of "ownership" interest in the 900 numbers in

9 question.

10

11
As previously emphasIzed, the Tariff specifically SLltes: "Nothing herein or

elsewhere in this tariff shall give any Customer, Assignee or Transferee any intere3t or

proprietary right to any AT&T MultiQuesr serv ice 900 telephone number". FCC Tariff

INo.1, section 5.42.E T~e Tariff h:tS tbe force of federal Jaw, and is well established thar

a tariff filed 'with the FCC and permitted ro go into effect is binding and conclusive with

17

I
respect to tbe rights and liabilities of the carrier and its customer. See AT&T.-Y.,_:t'lorida-

18 I •
i Jtxas Freighl..Jn£~·_, 357 F.Supp. 9"11,979 ($ D. Fla.), aff'd ~lti curiar{!, 485 F.2d 1390 (5th

1') I

20 IC,r. ~973). In o,":er words, ". tariff, lequire.! by law ro be ~led, c~nstitu\fi1~e law an~ nol

21 . merelY ,1 contr.?c...t Id.; C?ll-'~Ly.......!iI&J. 365 F.2d 486. 49b (5th Clr. 1966), cerro demed

22 385 U.S. 1008 (1967).

23

24

2S

26

As a consequence, the "ownership" theories w~kh underlie all of MRO's

claims are, on tlleir face, invalid. Similarly, ~:{RO is estopped from asserting that the

provisions of th.e Tariff w1"'Jch preclude owncrsbip of 900 numbers is "unju~J" or
27

28 "unreasonable". When MRO entered into the Billing Services Agreement 'with AT&T. and

-21-



1 i thereby established the course of d~ing and relationship which is the basis of this action,
I

: IMRO specifically agreed that either party could termInate the contractual relationship without

I cause upon 30 days written notice. and th3t upon termination of: the Billing Services
41

Agreement, MRO would not retain any 900 numbers that had previously been assigned, and
5

6 would be assigned new numbers if it wished continued 900 number service. MRO is
,

i i estopped from asserting a contrary position and interpretation of the Tariff ye3rs later, afte,r

8 : the parties have conducted business 10 ac~ordance with the terms of the Billing Services
i

91 Agreement.

10

11
;: 2. MRO's Anritrust ClaiIn~~re MerjJ~.

LlI 0 §0 12
~ ~ <8
:$~~~i~13
"';:~9t!:Wl
III <I OILOe
ctScG%Io.~

.J E~ ; ~ E14 In its moving papers, MRO asserts that any termination by AT&T of transpon
IIJ 0 :nl U

- IN u ... ,;1lI

~ ~ ~ ~ d~ 15 service on the existing 900 telephone numbers is prohibited by virtue of alleged :lntitrust
< .. oo~~~
'" ;Z.JI.l.. :: .( ~ 16

~ violations by AT&T. Basically. !'.-1RO argues that AT&T employs It illega1tying and
.J

17
exclusive dealing provisions" 0 the AgII~emenr, and that those supposedly illegal provisions

18 I

I deny MRO essential servi(e$ und~r the 'essential facility doctrine". MRO's antitrust
19 I

i

20 \ arguments are totally meritless.

21

22 First, there was no unla<·,1lfut tie-in because the arrangement involved a single

23 product, rather than two separate products. Under applicable law, there can be no unlawful

24 tie-in unless the arrangement involves l:'NO separate product';. ,Fortner Entemrlses. Inc ....Y.:.
25

United States Steel1':Qm,., 394 US. 495. 507 (969); Ti1nes-Picayne Publishing Co. v.
26

United States, 345 U.S. 594, 613-14 (1953); United Sta~ v. Gerrold Electronic.s Com., 187
27

28 F.Supp. 545, 559-60 (ED P3. 1960), aff'd lli curiam, 365 U.S. 567 (1961). \Vhether two

-22-



1 productS are involved depends on whether the arrangement links two distinct product markets

2 that are lIdistinguishahle in the eyes of buyers." Lef.fermn farish.Hospital District NQ. 2 X,:.

3 Hyde, 466 u.s. 2, 1921 (1984). MRO is required to identify the products at issue in the tie
4

and demonstrate that "there is sufficient demand for the purchase of [the tied product]
5

separate from [the tying product] to identify a distinct product market in which it is efficient
6

7 to offer [the tied product] :>eparalely from [the tying product]." Service & Training. Inc. v.

8 :Qata. Genet1u CQrp., 963 F.2d 680) 684 (4!.il Cir. 1992)t quoting Jefferson.Parish, 466 U.S.

9 at 21·22.

10

17 provi$ion of network s.ervkes together with bi11ing services constitutes a single product. See

11 .-
In this case, the buyers of MultiQuest premium billing services have

traditionally purcha.sed bI1Hng serv'lces in cc'O.nection with a particular 900 telephone number

that utilizes network serviceS. As a practical matter, it is impossible for a supplier of billing

services to provIde such services without a mech::,mism to integrate the billing services with

the network services. Accordingly, r-.fRO'$ tie-in claims are inherently flawed because the

App. Lexis 11771, 1993-1 Trade Cas (CCH) 170,239 (4TH CIR. 1993), w:L. ~ie4, 126
20

L.Ed.2d 374 (993). (photographs arid prope-lty descriptions in real estate multiple listings21

22 service constitute single product).

23

24 Further, 11RO's claim L1at AT&T is an essentia1~ facility to its 900 telephone

25
number customers is without merit. "Stated most generally, the essential facilities doctrine

26
imposes liability when one finn, which controls an essential facility, denies aJsecond fum

27

28 reasona.ble access to a product or service that the s~ond firm must obtain in order to

-23-



11 mpete with the first." l\11.aa AirliD~>$J.nC. Vo-! Um Ai~lirJ~$J Inc.:, 948 F.2d 536, 542
I

21 9th Cir. 1991), ~ert~.Jknied, 112 S.Ct. 1603, 118 L.Ed. 2d 316 (1992). In order to ptev~l

3 n such a claim, the plaintiff must estWlish "(1) that tile defendant is a monopolist in control

4
f the essential facility. (2) th1t competitors of the monopolist are unable to duplicate the

5
acUity, (3) that the monopolist has refused to provide the competitors access to the facility,

d (4) that it is feasible for the monopolist to do so." Ferguson v. (lreater Pocatell~r

hamb~QLCcmJr'~, 848 F.2d 976, 983 (9th Cit. 1988).

9

its Favor.

MRQ has Fa.iledJQ DemgnsJ[ate that Jhe Balanc~ of Hardships Tips in

The only "evidence" that 'MRO has submitted in connection with its motion is

D.

ternatives were not available to plaintiffs.)

alifomia. Edison CQ., 955 F.2d 1373, 13RO (9th eir. 1992) ("[I]f the facility can be

l? easonably or Pf2.cticaJly duplicated it is highly unlikely, even impossible, that it will be

10

21

22

23

24

25

26

48 F.2d at 983 (insuf11cient evidence that facility was essential or that rea,lionable
20

19

The essential facility doctrine does not apply in this case for the simple reason

11
hat tariffed transport setvices are available from a number of vendors (such as Mel, etc.)

; 12
~ S ~ § ~d billing services are also available fro.m. a number of vendors (including American Telnet
t( :f .. ~ - ';- 13
:t:~~¢~"

: ~ i ~ g~ 14 1 d Interactive TeJemedia). MRO has at all times bt.en able to subscribe to comparable
l", .. .J1'l

.Jcaz<-a-" UN

~: ~ ~ ~ ~ 15'· rvices from I"fer or other campelito!".) of AT&T. ~ Citx oLAuat~li1-Y-,--SJ)uthern
Z J):".J o

.. III ~
«<cgUl~~
a: ~ :t. J 16
l.I. Cl <t!-

III
o
.J

he totally incompetent testimony of David Kahn. Apart from argumentativc!,speculative and
27

28 elf·ser",ing prophecies of doom and gloom, MRO submits no evidence which establishes that

-24-



1 self.·setving prophecies of doom and gloom. MRO submits no evidence which establishes that

2 the balance of hardships tips in its favor. To the contraryt the history of this case

3 I demonstrates that the balance of hardships has tipped in favor of AT&T.
~ .

<1

I

5 Ii

I \VhUc ~mo complains that termination of tI'a.'Hport services on the existing
6

7 9CO numbers will destroy its business, MRQ..h~.m~ no action over the past three years to

8 ~}Yjlh_IDat ~J~~i:Led ~r2bleCl\. There Ls no indication, for example, that MRO has made

9 any efforts whauoever to establish a new r~13tjnnship Viith another carrier to obtain 900

10 numbers and a new billil1g services arrangement. Similarly 1 there is no evidence that MRO

E.

11 .
has made aY1Yattempt to ;;;dvi<:e i~s ;:UstOlnti;, iJlwllgh recorded referral messages on each of

3 12
~ ~ : 8 MRO's outgoing programs, that afrer A ceruin dare MRO's programs ('.an be accesse.d
-< z .. ~ - -: 13

. :r.:~~o~~
~ i g~ ~ ~ I' I through a new telephone m.unber. Under n,c circumstances, therefore, MRO cannot claim..... r .. ~:'jM ~1
.J •• ;rC"
WOi- UN

O
N ~ ~ ~ iii:; 15 that the "balance of hardships· tips i.il its favor l.t all.

j i ~ ~ ~'

~·8:i1~f
lr '" % ':: 16
~ .. .c~

11\

3 17

18

19

20

21

"Alter'7)ativ~Test" for a PleUrninary InjunctiQn.

MRO has alSfJ faile-d to establish that it is entitled to a preliminary injunction

22 under the "alternative test" for the issuance of preliminary injunctions. First, MRO has not

23 presented a convincing \~ombiCi2tion of probable success on the merits and the possibility of

24 irreparable harm," As stated above, 1v1RO does not have a likelihood of success on the

25
merits. at all, let alone the prospect of a "probable success". Similarly, a stated above, MRO

26
has not demonstrated that it would suffer any irreparable harm. Further, to the extent that

27 .'

28 MRO has shown the possibility that ;t may suffer ineparable harm, that shoWing t in and of

-25-



",'

1 itself, is insufficient in view of the fact that MRO has not shown aprobability of success on

2 the merits. See IntematioMJJens~Q, SU~; at S27. Similarly, MRO has not demonstrated

:3 the existence of serious G.t~estions going t.o the merits nOf, as shown above, that the balance
,

4! of hardships tips sharply in its favor.
5

6 1

71 F. MRQ is not Entitled to_ Re.lief Undet-Sectioo 406 of the Federal

81 Communk.ations Act

9

10 In iLI\ moving papers; l'JRO cites to section 406 of the FeA, which provides

11
that the district courts may issue writs of mandamus against interexchange carriers to prevent

a violation of the provi'iions of the FCA.. MRO argues that such relief may be issued

without a showing of irreparable injury, citing to Mica,LCQmmunications v. Sprint

Tclemedia~ 1 F.3d 1031 (10th Cir. 1993)

MRO's arguments regarding the applicability of section 406 are wholly without

18
merit in this case. The use of section 406 presupposes that there is a violation of the peA

19
which needs to be addressed MRO argues that the violation is AT&T's prospective refusal

20

21 to provide transport services. However, AT&T has never advised that it will refuse to

22 provide transport services to't-...1RO. To the ",ontrary, AT&T has specifically agreed, in the

23 Agreement, to provide continued transport services to MRO following any termination of the

24 Agreement, with the proviso that new 900 numbers will be assigned. Assigning new 900

25
num1?ers is different than denying transporT services, and there is no provision of the FCA

26
nor any other applic.able law relating thereto \,vhich establishes that MRO is entitled to retain

27 .'

28 the use of specific 900 r.umbers. In other \'lords, there is nothing in MRO's motion which

-26-



L1 Mkal, the Court estnblished that in order to obtain the mandamus relief

~,r\$ this ~()IHt 11;:1s cbser.,red 'ff\"!' :Tl:::ndamus to issue, there

,
11 even remotely demonstrates that the assignment of new 900 numbers in place of previously

I
21 assigned ones is a violation of the FCA.

3!
41
5

accorded under section 406. a duty under the FCA would have to be clear and unequivocal:
6

!
7

8

9

10

11

must be a clear right to the relief sought, a plainly defined and

pr~:mptory duty. . to d() the action in question; and no other

adequate remedy available" Id. at 1036.

~ 12
~ ~ gg The Mical court went on to eX3.mir.c the question of whether, in the context of
... c .0 13<z>o.,z ....
:t!~§a:~
III .( 0 IL 0 III that case, Sprint's denial of billing services to Mica! constituted a violation of the FCA.
tlf ~ III Z j fi 14
.J~i~«-

~ ~ ~ ~ ~ ~ 15 I(Mica1 had appeal",£! from the distnl.:t (ODrt'5 refusal to issue a preliminary injunction against
zj;l>.J O
~c8~wf '
~ : ~ a 16 Sprint). The Court of Ap~s opted to remand the case to district court with L'1structions to

to
VI

g 17 stay the actiO:1 pending tl'1e issuance of a dispositive ruling by the FCC regarding the specific
. .

18
issue of wheL'1er or net billing services performed in connection with 900 number pay-per-

19
call businesses were common carrier services subject to the jurisdiction of Title II of the

20

21 FCA. The Court observed that that N:'ry issue was currently pending before the FCC in

22 connection \~'ith a petition med by At,;dil) Commllnications, Inc. The Court elected to defer

23 to the familiarity and expertise of the FCC regarding that maHer, and remanded the action to

24 the district court. As previously discussed, the FCC ultirnatel~ decided the issue in the

25
Audio, Communications mUng, which was j~iscussed at length hereinabove, 9-nd ruled that.

26
the NOviS\Qn 9f billing seryjillj-s~_not a cO!11ID.2!!sm:r.kr....SJ:rvices and \s therefore. not subject

27

28 to the jurisdiction of Title II.o( the FCA.
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:1

I,

Ii •
I
f

21
!

3

4

r..u

6

7

VI

THE COURT SHOUtD REQUIRE MRO TO POST A

StmsTAl'rfIAL BOND, TO THE EXTENT THAT ANY

Although BMkruptcy R11k 7065 p\~rmjts 1\ debtor to obtain a preliminary

To the extent L"1at the Court grants any of the relief sought by MRO, this court

~

8 "injunction without compliance with the bond retluirements of Rule 65(c) of the Federal Rules

9 of Civil Procedure, in every case the court must examine the facts and balance the hardships

10 carefully. Bankruptcy Rule 7065 only state,; that the court "mat· issue an injunction without

11
compliance with rule 65(c). E....erl if th;; court has the discretion to excuse the bontl, it must

to

~ 12
~ ~ g8 expressly consider t.he ne.ed for a bond} a.nd its order must set fort."l the reasons no bond is
.( :,,:s ~ 13
%~"8%N: i! ~ ~ ~ 14 required. RQdLY, Bank of tI~e CQmrnqnw_~lU1; 583 F.2d 527, 538 (6th Cir. 1978).

~ .... ..I (II
.J&t:~o(~

wOI~U~

N ~ ~ ~ 'Ii'" 15
O~j~~~
ZCO WlLI );< Ul~"
It g z ':: 16
La. ~ <f(~

IIIo
.J 17 must require a bend s\Jfficieli~ to cover any losses or damages which may be incurred by

18
AT&T, should it tum out L1at the inj ut1cll'.)r1 should not have been granted.. Since the law

19
holds that AT&T's damages will be limited to the amount of the bond j if this court does not

20
21 require the posting of a substantial bond, AT&T will have no remedy to recover any

22 damages caused by the improper issuance of the injunction. 12Uddy S~£tems, In~ ...y, Exer-

2:3 Genie. Inc ..; 545 F.2d 1164 (9th Cir. 1976). AT&T submits that it would be an abuse of

24 discretion to force AT&T, through the issuance of an injunction; to continue doing business

25
with MRO with no recourse whatsoever. AT&T respectfully submits that a bond of not less

26
than $500,000 is appropriate and nece..~s.ary 10 protect AT&T from any da.mages or a loss that

27 ,1

28 it might suffer by reason of the issuance of any injunctive relief. That bond· amount is

-28-



1 I eminently reasonable in view of MRO's statement that its revenues exceed $130,000 per

2, month. (Motion, page 8.]

3 'I

4 II
I

5:
!

vn

CONCLUSIONi
6,

71
I

~ 11 - By reason of all of the foregoing, AT&T requests that the Court deny MRO's

9 ; motion in its entirety, and gra....lt l\fRO no relief whatsoever.
I

10

FRANDZEL & SHARE
A Law Corporation
JOHN A. GRAHAM
STEPHEN SKACEVIC
LEROY ANDERSON

11

Dated: July 2.11995

18

By: ~c~
Attomeys for Defendant AT&T
CORP.

19

20 Dated: July~. 1995

25

26 7130-3
137991

27

28 !
~

COMPTON & KE~fP

By: t1,~~tZl.a ((~.I~~----
MARK KEMP
Al10meys for Defendant AT&T
CORP.

.J
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Ol\'rEO this ~M!lL day of July, 1995.

I hereby certify that servic~ of the foregoing OEFENDANT AT&T'S

~~~,~l~-t () J2c~cfC\ =+

JA~ IE J. RO~~
AnL mployee of COMPTON & KEMP

OPPOSITION I'J;<) HRO' S MOTIClf }"on ~REtIMINA1't.Y lNJtJlfC'1'ION 'las madQ on the

C2Y~:day of JulYI 1995, by depositing a true copy of the same for

mailing at Las Vegas, Nevada, addressed to:

Richard J. Archer, Esq.
ARCHER &. HANSON
1426 Fillmore St., suite 213
San Francisco, California 94115

Office of the U. S. Trustoe
600 Las vegas Boulevard South
suite 430
Las Vegas, Nevada B9101

Gary K. S~lomon5, Es~.

Andt"~\{ }\~ Goodnan, Esq.
GREEN:3EHG& B.\SS
16000 Ventura Blvd., suite 1000
Encino, California 91436
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EXHIBIT B



".",

Attorneys for Plaintiff MRO Communications, Inc.

GARY K. SALOMONS, ESQ., State Bar No ..3150
ANDREW A. GOODMAN, ESQ., State Bar No. 4617
GREENBERG & BASS
A partnership Including Professional Corporat~~n~
16000 Ventura Blvd.
Suite 1000
Encino, CA 91436
(818) 986-5697 (213) 872-2655

RICHARD J. ARCHER, ESQ., State Bar No. 2072
ARCHER & HANSON
1426 Fillmore St., Suite 213
San Francisco, CA 94115
(415) 346-3552

UNITED STATES DISTRICT COURT

September 1,· 1995
/.:30 p.m.
2

BK. Case No. BK-S 92-25253-IJBR
BK. Adv. No. 932096

CASE NO. CV-S-95-503-PMP (RLH)

MRO'S REPLY MEMORANDUM IN SUPPORT
OF ITS MOTION rOR AN ORDER
PURSUANT TO SECTION 406 OF THE
FEDERAL COMMUNICATIONS ACT, A
PRELIMINARY INJUNCTION PURSUANT TO
F •R. C. P 65, AND/OR PURSU.ANT TO THE
FEDERAL ANTITRUST LAWS (1)
RESTRAINING AT&T FROM TERMINATING
I.ffiO' S EXISTING 900 TELEPHONE
lWMBERS, AND (2) COMPEIJLING AT&T
TO PROVIDE TARIF'FED TRANSPORT AIID
DILIJING AND COIJLECI'ION SERVICES rro
HRO (AND/OR TO I'l'S ASSIGNEE) ON
BRO'S HXIsri1ING 900 'l'ELEPIIOUE
lIDMBERS.

DATE:
rrnm:
CTHM:

)
)
)
)
)
)
)
)
)
)
)

)
)
)

)

)

)
)

)

I
)
)
)
)
)
)

DISTRICT OF NEVADl~

Plaintiff,

Defendant.

vs.

/ / /

MRO COMMUNICATIONS, INC.
a Nevada Corporation,

AMERICAN TELEPHONE AND
TELEGRAPH COMPANY,
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